
Section 16 of The Registration of Persons Act gives the Minister power to make 
rules prescribing anything to be prescribed under the Act and for the better 
carrying out of the provisions of the Act. In this line, the Minister has developed the 
Draft rules which we have read in context with the Court’s orders issued in 
Consolidated Petition 56, 58 & 59 of 2019. While we appreciate the Government’s 
efforts to develop regulations as required by the Court, we point out the following 
issues that ought to be considered in developing regulations and summarize our 
recommendations as follows;

i. All necessary amendments to the Registration of Persons Act as ordered 
by the court ought to be reflected before the adoption of further 
regulation. This include the definition of Biometric data, and sec 5 of the 
Act. 

ii. We recommend the full implementation of the Data protection Act 
including all necessary guidelines required to be developed under the 
Act. 

iii. We further call for the appointment of the Data Protection 
Commissioner and full operationalization of the office of the Data 
Protection Commissioner.  

iv. We call for a properly constituted appeals tribunal under the regulations 
that is cost effective and easily accessible to citizens. 

v. We further propose the adoption of appeal board akin to the Refugee 
appeal Board   as established under section 9 of the Refugee Act. 

vi. We call for a human rights centric approach to granting citizenship 
documents.

vii. We call for proper harmonization of the regulations with prior 
legislation. 

viii. Owing to the sensitivity and centralization of data, We further call for the 
establishment of a proper administration body to administer NIIMS.

1. Definitions

The Judgement on 30/1/ 2020 declared sec 5(1) Unconstitutional to the extent that 
it allows for collection of DNA and GPS information. We recommend the Parent Act 
ought to be amended to delete this section and thus we recommend a better 
definition of biometric data, primary sources of biometric data and circumstances 
where alternative biometric data can be collected for Identification. 

2. Data protection
 
Regulation 17 states the PDA 2019 shall apply to processing of personal data under 
the RPA. The Lawyers Hub Kenya remain alive to the fact that though we have a Data 
protection Act, the office of the Data protection commissioner is yet to be 
operationalized. The act heavily relies on the office to be operational and as such 
limits the applicability of the Act. It’s our recommendation that the office should be 
operationalized before any enrolment of NIIMS begins. 

3. Right of Review/ Appeal

While Regulation 13 (2) provides that where an applicant isn’t enrolled the PS shall 
communicate in writing to the applicant and provide for reasons for the decision 
and the right of review or appeal. While this promotes the right to Fair 
administrative action, we remain cognizant of the fact that the NIIMS database 
shall operate as the primary source of foundational data for every enrolled 
resident individual¹ which shall be relied on to produce any identity document 
under section 9A 2 (d) of the Act2.

Following a wholistic reading of the regulations, its evident enrolment provides the 
primary basis of identification and of being issued subsequent identity documents 
by other state agencies including passports, birth certificates. Denial of enrolment 
leads to denial of access to other vital identity documentation and may eventually 
lead to denial of services relying on these forms of identification. From this 
premise, it’s not enough that regulations merely state you will have the right of 
appeal. As previously stated, Section 16 of the RPA Cap 107 gives the minister power 
to make rules on the enforcement of the Act. Therefore, there is an implied 
presumption regulation ought to flesh out provisions of the Act.

Regulations ought to clearly explain the procedure of exercising the right of review 
or appeal. An applicant must with degree of precision know to which body or 
person may he exercise this right. Moreover, the process has to be accessible and 
not one that imputes extra and unaffordable cost to an applicant. Access to 
citizenship documentation is a recognized right under both the Constitution of 
Kenya³ and International law.  It’s therefore our recommendation that the 
regulations provide a proper and elaborate review/ appeal process clearly stating 
to whom appeals lie. It shall be prudent to constitute a tribunal to hear and 
determine such appeals. 

4. Exclusion

The Lawyers Hub recognizes that the Court’s instruction in Petition 56, 58 &59 0f 
2019 was for the Government to enact appropriate legislative framework that will 
deal with the possibility of exclusion from enrolment to NIIMS. It’s our view that the 
regulations expound on already existing legislation, that is the Registration of 
Persons Act, and fail in this regard to consider persons living in Kenya without 
documentary proof of identification. These includes stateless persons. Regulation 
11 requires the production of any other specified documentary proof alongside 
information provided under section 5 of the Act. It’s our view that the regulations 
ought to specify the form of documentary proof required as they aim to expound 
on the provisions of the Act. 

In consideration of the above, we recognize the Government has a duty to ensure 
security of Kenyan citizens by enrolling only bona fide citizens however this should 
also not ab excuse to deny Legitimate citizens access to citizenship documents 
which is their right under chapter three of the Constitution. We therefore 
recommend a rights centric approach to dealing with exclusion.

5. Harmonization with other Acts.

From the reading of the Regulations it’s unclear whether one needs a birth 
certificate prior to enrolment or after. It’s our view that the regulations ought to 
recognize the existence of prior legislation such as the Birth and Death Registration 
Act and provide for a harmonized process that is clear and understandable by all. 
We reiterate that legislation ought not to be ambiguous. 

6. Administration of the NIIMS system 

Regulations fail to provide for the body of persons in charge of the administration 
of the NIIMS SYSTEM. We highlight that the Huduma Bill 2019 provided for a NIIMS 
Coordination Committee and in light of the sensitivity of a centralized database, we 
recommend proper administration of the system. Persons to represent various 
stakeholders should also be included into the administration body. 
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security of Kenyan citizens by enrolling only bona fide citizens however this should 
also not ab excuse to deny Legitimate citizens access to citizenship documents 
which is their right under chapter three of the Constitution. We therefore 
recommend a rights centric approach to dealing with exclusion.

5. Harmonization with other Acts.

From the reading of the Regulations it’s unclear whether one needs a birth 
certificate prior to enrolment or after. It’s our view that the regulations ought to 
recognize the existence of prior legislation such as the Birth and Death Registration 
Act and provide for a harmonized process that is clear and understandable by all. 
We reiterate that legislation ought not to be ambiguous. 

6. Administration of the NIIMS system 

Regulations fail to provide for the body of persons in charge of the administration 
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