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Introduction
The African Charter on Democracy, Elections and Governance (The Charter) aims to 
promote and enhance adherence to the universal values and principles of democracy, 
Human Rights and the Rule of Law. It seeks to entrench the political culture of change 
of power through regular free, fair, transparent and credible elections. It expressly 
prohibits the making of Government through any unconstitutional means such as:

1. Putsch or Coup d’états;

2. Use of Mercenaries, Armed Dissidents or Rebels;

3. Refusal by an incumbent to relinquish power to a candidate after a free and fair 
election; and

4. Amendments to the constitution that infringe on the principles of democratic change 
of Government.

This is in recognition of the troubling history in Africa and the unconstitutional changes 
of Governments that result in insecurity, instability and violent conflict. In addition, the 
charter aims to achieve this through building and strengthening peace and Justice 
institutions such as the Judiciary, Electoral Management Bodies and Political Parties, 
and reducing corruption.

Recommendation
The Lawyers Hub has keenly interrogated the Charter and recommends that the 
National Assembly approves the ratification of the Treaty without reservation to any 
specific provision.

Justification
Section 8 of the Treaty Making and Ratification Act 2012 requires that where a Treaty 
subject to ratification is submitted to the speaker of the National Assembly, the 
Treaty and Memorandum shall be considered by the responsible parliamentary 
committee and the National Assembly shall have the following options:

a) Ratify the treaty Without reservations;

b) Ratify the treaty with reservations to specific provisions; or

c) Refuse to approve the ratification of the treaty.
 
Section 7 prescribes some considerations to be taken into account when deciding to 
Ratify a Treaty. They include: Objections and Subject matter of the treaty, that the treaty 
is consistent with the constitution and promotes constitutional values and principles; 
policy and legislative considerations, financial implications, obligations imposed on 
Kenya, and the views of the public on ratification of the treaty.



Our Analysis
 
3.1 Conformity to the Constitution

The Charter conforms to the Constitution of Kenya 2010 by:

3.1.1. Recognizing that the Constitution is the Supreme law of the Republic and any 
attempt to establish the Government other than in compliance with the Constitution is 
unlawful.

3.1.2 Promoting the National Values and Principles of Good Governance outlined under 
article 10 of the Constitution. This include the Rue of Law, Respect for Human Rights, 
Good Governance, integrity, transparency, accountability.

3.1.3 Promoting the enjoyment of Political Rights as guaranteed by article 38 of the 
Constitution and include the right of every citizen to free, fair and regular elections based 
on universal suffrage.

3.1.4 Increasing the participation of women and marginalized groups in the electoral 
process and Good governance.

3.2 Strengthening Best Practices in the Management of elections

3.2.1 Strengthening of institutions including the Judiciary and other electoral dispute 
management bodies, political parties, free and independent press and Capacity of 
National Election management Bodies.

3.2.2. Calling for prudent management of resources, and adequate funding for these 
institutions.

3.2.3. Calling for stronger election observer missions who shall be guaranteed free 
access to information, movement and noninterference and full cooperation.

Technology, Elections and Democracy
Over the past few years, the use of Technology in conducting elections by electoral 
management bodies and Political institutions has increased. Across the continent and 
in Kenya as well, Technology is used in Biometric Voter Registration and Identification, 
the transmission of results and in conducting digital campaigns. The National Electoral 
Management Body in Kenya, the Independent Electoral and Boundaries Commission 
(IEBC) has used technology for BVR and Result transmission. Challenges raised on the 
procurement and security of these systems, raise questions as to the capacity of the 
IEBC to conduct free and fair elections.

Further, unethical data practices in digital campaigns such as microtargeting, 
disinformation and misinformation, use of bots and other automated means to spread 
electoral disinformation, surveillance both online and offline that stifles free speech, and 
media undermine the transparency, fairness and credibility of the election.



Additional Obligations 

Ultimately, where these concerns are not addressed, the objectives of the Charter 
cannot be attained. Article 44 and 45 of the Charter require each individual state party 
to initiate appropriate measures including legislative, executive and administrative 
actions to bring state Parties to conformity with the charter.

As such, Kenya shall have the following additional obligations:

1. Recognize that respect for Human rights includes digital rights.

2. Take active measures for the Protection of digital rights like the Right to privacy by 
hastening the operationalization of the Office of the Data Protection Commissioner.

3. Take active measures to make contracts for the procurement of Digital Technologies 
such as BVR kits more accessible and transparent in line with the Right of access to 
Information and principles of Transparency and accountability. Information should be 
easily accessed through Kenya’s Public Procurement Information Portal.

4. Adoption of Policies and projects in Taxation, Energy and Universal access Funds that 
promote access to the internet in unserved and underserved areas. Universal internet 
access ensures each voter can exercise the political rights and increases robustness of 
vote transmission.

5. Taking affirmative measures against dangerous speech made on online platforms 
particularly social media that may result in offline violence. This can be made by 
strengthening the capacity of the National Cohesion and Integration Commission.

6. Ensuring proper funding and oversight of electoral dispute resolution institutions.

7. National Human Rights Institution, Kenya National Commission on Human Rights 
should prioritize and address Online Violence that particularly limits the participation 
of Women, female Journalists and marginalized communities in the electoral process.

8. Expansion of Laws on finance in political campaigns to include amounts spent on 
Digital campaigns.

In Conclusion, the Lawyers Hub is keen to see the adoption of the Charter in the digital 
age as elections continue to morph but principles of democracy remain the same.
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